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Labour split over forfeiture
Housing

minister Keith

Hill has

rejected

CARL's plea

to introduce

an amendment into the current

Housing Bill abolishing

forfeiture, the weapon of mass

destruction that bullying

landlords use to intimidate

Ieaseholders into paying

excessive (and often fraudulent)

service charge demands.

This leaves the field free for the

opposirron partres to t ry and win

the leaseholder vote at the next

general election.

Mr Hill says that he wishes to

await the outcome of the Law

Commission's current

consultation on forfeiture before

taking any action. However the

Law Commission, which

proposes to extend forfeiture to

those leases that do not even

include a forfeiture provision,

has displayed a fundamental

misunderstand ing of  the issues

at stake.

A lease is the only contract in

English law that permits one

party (the landlord) to recover

more (and in many cases

considerably more) than he or

she is owed by the other party

(the leaseholder). Leaseholders

do not have the equivalent right

to force the landlord to forfeit

the freehold when he or she is

in breach of covenant.

The Commission argues that

other European countries also

have forfeiture provisions in

tenancy agreements. whilst that

is true, other European countnes

do not have long residential

leaseholds involving the

payment of a premium often

equivalent to the full freehold

value of the property.

The Commission claims that

reliance cannot be placed on the

European Convention on Human

Rights to oppose forfeiture,

since a lease is a contract

between two private parties.

It is incredible that the

Commission does not realise that

many leaseholders have a public

sector landlord whether it be the

doughty Duchy of Cornwall or a

lowly local authority. Nor is

there any good reason why

private sector leaseholders

should be placed at a

disadvantage to public sector

leaseholders.

A number of backbench Labour

MPs fully support CARLs

campaign to abolish forleiture

Shona Mclsaac, MP for

Cleethorpes, has written to

Keith Hill, urging him to abolish

forfeiture. She said: "l don't

believe it has any place in

modern housing legislation." In

the House of Commons debate

over forfeiture on 13 March

2002, a number of Labour MPs,

including Brian Iddon, David

Lepper and Brian Sedgemore,

voted for its abolition. Most

Liberal Democrat MPs also

voted to scrap forfeiture.

MEMBERS
SOCIAL

Following our successful

social earlier in the year, we

have decided to hold

another. Meet other

leaseholders. Discuss

common issues and relax!

Join us on Saturday 24 July,

upstairs at 'The Plough' in

Museum Street, London

WC I (opposite the British

Museum), starting at 5pm.



COMMENT

Don't hold your bresth

The government promised to
publish the commencement order
introducing commonhold tenure
into English law in spring this
year. Well, the sun is now high m
the s\ and there is still no sign
of the promised cornmencement
order. Remember, the
Commonhold and Leasehold
Refomr Act received the royal
assent as long ago as May 2002.

But this is no great loss.
Commonhold tenure will remain
just a theoretical possibility, out of
reach to the vast majority of
leaseholders. This is because
e\ ery party with an interest in a
block of flats must agree to the
tmnsfer to commonhold, including
all leaseholders, their mortgage
lenders and the landlord.

The previous Conservative
government planned to
introduce commonhold tenure
just before the 1997 general
election. Labour's then housing
spokesman Nick Raynsford
criticised its proposals in no
uncertain terms. Writing in the
Evening Standard on 3
December 1996 he said that
under the Conservatives'
proposals "it would be very
difficult for existing
leaseholders to transfer to
commonhold. The scheme is
essentially a voluntary one,
which will depend on the
agreement of all parties
including the landowner.
This gives a veto to landowners,
and will unquestionably be used
to prevent leaseholders from
converting to commonhold
unless they buy the freehold
first."

Labour's commonhold proposals
are identical in this respect to
those of the Conservatives, since
leaseholders will only be able to
transfer to commonhold with the
agreement of the landlord.
Commenting on Labour's
proposals in the Financial Times
on 2 September 2000, Nick
Raynsford. who was by then
Labour housing minister,
admitted: "I accept that
requiring the consent of all
leaseholders may make it
difficult lor existing
leaseholders to convert to
commonhold."

On i ts own admission, when i t
comes to commonhold, all
Labour has done is to waste the
last eight years.

Enfranchisement becomes
more difficult

On thc facc ofit. the Commonhold and Leasehold
Rcform Act appears to make it easier for
leJrehnlder.  l r r r I . -  rn b lo.k.  ot  l la ts to . - rcqurre
the'r fiecholds. Atcr all. thc ncw rulcs now
rcqurre a 50 pcr ccnt majonly to procccd with
cnfranchisement.  rather than the two-th i rds
majority required under the l99l legislalion.

Ho$e\er.  lerJ ing t rofrn '  Lr ! \ ) r rs tdke the ! i<w
that the new rules proposed are so complex that
even fewer leaseholders *.i11 be able to
enlrdnchr,e rhal |  e\er  bclorc AmonglhecnUc.r .
solicitor Alan Edwards. who is a membcr of lhc
executive comminee ofthe Labour Housing Group.

Mr Edwards crilicisms are threefold :

.  The requirement to set  up a "r ight  to
enfranchise" company takes awav the flexibiliq
that lcascholders no$ havc in choosing the
vchiclc though which thcy can buy thc frcchold.

. Valuation 01 the ficchold {rll prove extremely
difTicult to assess, especially in blocks where
l c r r c .  a r c  o f  ! : r r ) i n g  l e n g r h .  r n d  ' h ( r (  i .
uncertainty over who will participate. Yet ihis
infornation must be included in thc in\itation to
participatc. Likcwisc thc expe€ted professional
costs involved sill be dilTicult to assess. withour
knowing whcthcr lhc landlord will contest the
application.

. Thc in\'itation to panicipate must bc servcd on
all lessees. The absence of proof of service on
just  one lessee wi l l  f rustrate the whole
cnfranchiscmcnt proccss.  even i f  50% of
lcascholdcrs arc in favour.

Thcse absurd aspects ofthe legislation havc yet 1o
be implemented. Let\ hope they never are.

THE SUNDERLAND TWO

Two Sunderland pensioners
Alan and Veronrca Cray.
recently thwarted attempts by
their freeholder to forfeit the
lease on their house. Thc
freeholder, Tiamiyu Bello,
claimed that Mr Gray was in
breach of a corenant in his
lease by building an extension
to his house 28 years ago. He
demanded f 2,000 from the
pensioners to compensate for
their failure to notify the
freeholder of the aheralions to
their home.

The judge ruled against the
landlord's c laim on the basis
that the work done by the
Grays fell outside the time
limit set by the statute of
limitation, which in the case of
Iand is twelve years. Howei er.

the Grays only managed to
defeat their landlord because of
a rare charitable act by the Law
Society, whose Sunderland
branch funded much of the
legal costs. These costs should
now be recovered from the
landlord, since he lost the case.

Landlord Bello, who owns 200
freeholds in the Sunderland
area, is far from alone in
pursuing such aggressive
techniques against leaseholders.
It is a disgrace that the law
permits landlords to behave in
such a way, and that the
government is so complacent
to do anything about it. The
freehold of the Grays' house
was earlier valued by a
leasehold valuation tribunal at
just  f80.



Leasehold, freehold
and commonhold
From Mr Nigel llilkins

Siq One ofthc causes ofthe
diff iculties in building housing at
higher densities - and thcreby to
combat environmental and transport
problems - results fiom our
outdated laws on propertv tenure.

Many potential homeou'ners are
deterred from purchasing flats
because thcsc are usually owned on
a leasehold basis. \\ i th the freeholds
often controlled by remote and
unscrupulous propertv companies.

The Government has recently missed
an rmportant opportunity to bring our
tcnurc laws up to date. Although its
Commonhold and Leasehold Refornr
Act will shortly introduce commonhold
tenure. which is a fairer system of
owncrship, leasehold *,i l l  in practise
remain thc prevailing form of flat
ou,nership.

Existing leaseholders wil l only be able
to transfer to commonhold tenure if
each and every party with an interest
in a block of flats agrees to the
transf-er. including the landlord.

The Government itselftakes the view that
rerl leu such nansfer. u i l l  take place.

Moreover, there is no compulsion
on dcvelopers to build new flats on
a commonhold basis.

Lcasehold will inevitably provc
morc lucrative to develope$ than
commonhol<L since with leasehold
they can retain the freehold interest
even after selling off all the flats.

Yours faithfully
NIGEL WILKINS
(Chair, Campaign for the Abolition
of Residential Leasehold),
8 Petersham House.
Harrington Road SW7 3HD
nigcl@lnwilkins.fsnet.co.uk
April | 5.
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MEMBERSHIP

CARL is leading the campaign to cnd the corruption. exploitation and
misery ofthe leasehold system. Our membership is gro\\ ' ing steadily.

We urge all our rcaders to join CARL. using the cnclosed form. Existing
mcmbers should already have received their membership cards. Help us to
extend our campaign e\en lurther by giving your neighbours copies ofThe
Leaseholder. Let us know how manv extra coDies vou need and these wil l
be sent to you right arvay.

Send your subscriptions to: CARL. PO Box 26369, London N8 7ZL

NEWS..NEWS..NEWS

Regulation tightens

Managing agenls that "pro\rde" insurance
services. as part ol therr role rn the managin!
leasehold properlics. arc sooD to be regulated b)
the Financia l  Serviccs Aurhor i ly  {FSA).  CARL
lul l \  .upporr .  rh is mur( .1.  an rmr 'of lanr r ren in
ihe right dlrcclion. and hopes thal the gorcrnncnl
u i l l  not  back onsn In rhc l rc(  o l  rhc pre. .urc
being placed on il bt the property industry.

Insurance is onc panicular arei "here
lcascholders are rouiinely rippcd oi. !vith
mark-ups on insurance of o\cr 200 pcr cent
abovc competitivc rates not uncommon. CARL
*,ould also likc ro sce the rrust funds in u,hiclr
service chargc contributions are supposcd to lrc
retaincd subjcct to regulaiion b], thc FSA.

Thc propery industryi approuch lo regulation
lacks consislcncy. While the Roval Instilulion of
Chartered Sur\e)rors (RICS) opposes ihc
cxtcnsion ofthe FSAIS rcmit ovcr insurance. it
fuily suppons measures to introduce the
rcgulalion aDd liccnsing ofcslalc agcnrs
many of lvhom belong 1o thc RICS.

And il cstate agents arc to bc subjcct to regula-
1ion. why not their close rclativcs the managing
agcnts. Like estate agcnls. managing acents are
no nrangcrs to iraud and malpraclicc. 11 woulcl

also hclp ifmanaging ugcnls lvere required ro
owc u dutv ol care to those who pa! thcir fccs
the leaseholdcrs ra$er than io therr landlord
clicnts. who usuallv contributc nothing towards
rcparrs and malntenarce.

New legislation leads to higher
service charges

Thc rcgulalions introduccd under the new
lcqislalion have added 1o the amount ofrcd lapc
rD managing block\ of nals. $ithout noticeabl,v
addrng to the protections of lcascholdcrs rights.
Thls particularly applics to the consultation
proccoures over malor worKs

Onc ol lhc largest finns ofproperty managcrs.
Solitairc Group plc. rcported a 25 per cent
incrcasc in opcrating prcfits last )'ear. Thc firm
said thar il has incrcased rts staffnumbers to
comply wr lh thc requrrements imposed on al l
pfopertv managcmcnt companics b) the
( ommonhold and Lcrschold Reform Aci2002.
It went on 1o sa!: "Our management fees have
bce| l  in(  rc i .ed ro rcf lccr  t l r  r r t r . r  rusr .  re.u l Ing
ll.om thc Acr. The impact ofthis incrcasc ilr
rc!cnLrc lL i l lbe seen part ia l ly  in 2004 and fu l ly
in 2005."

Thc go\ernment.s own rcgulalory inpact
assessment ofthe new consullalion schcDlc
ln is leadinSly said rhar thc addi t ional  cosls of
lhcse proposals lvould be "miminal".

Do you run a residents
associat ion? If  you

want us to send
extra copies of

The Leaseho lder  to
distr ibute, let us know.
If  you want to reprint
any of the art icles, feel

free to do so,

Unfair contract terms in
tenancy agreements

In a decision that has far reaching conscqucnscs
for landlords and lcnants alikc. the court of
. rpprJ l  .unf i rm(J lhJl  lhc.urrenr regDlrr .n.
covering unl'rir contract lcrms in consumer
contracts apply to thc grant or transLr ofan
intcrest in land. Thc court also decided thai
thcrc was no reason why these regulations
.hould nor Jppl)  to a local  iounci l  . rs  a tubl i .
oooy.

Thc Oilrcc ofFarr Trading appeared as an
interested party in the casc. sincc it is the lcad
regulaior wiih enlbrcement powers undcr thc
unf'arr trading regulations. The Office has
pLbl ish( t l  ! 'u iJancc on rhe u.e ol  unla i r  Ierms rn
tcnancy agreements. The regulations concerned
are the Unfarr Terms rn Consumer Contracts
Rcguiations (Statutory Inslrument 1999. No
2081) and thc Eurofcan Council Dircctive
9lr l l r l lc  (OJ l99l  L95).

A summary ofthis casc, Rcgina (Kiatun and
others) \ The London Borough ofNewham'.
was reported in the The Times Law Reports on
27 Fcbruar), 2004. Thc fulljudgmcnt can be
found on the Court Servicc! rvcbsilc
(wwwcounservlce. gorv.uKl.



NEWS ...  NEWS ...  NEWS ...  NEWS ...  NEWS ...  NEWS ...  NEWS
Judge condemns landlord
A landlord rvho obstructed thc assignment of a commercial lease in Chelsea ended up paying exemplary damages to the
tenant when the sale ofthc lease fell through. A company called Design Progression had been frustrated in its attempts
to sell i ts lease on a shop in the Fulham Road to Kelly Hoppen, an interior designer

Even though multiple referenccs werc supplied for the new tenant. the landlordt agent and solicitor repcatcdly prcsscd
for additional information, demanded undertakings on costs, and created furthcr obstacles. The landlord - Thurloe
Properties is a company registered in the British Virgin Islands, operating by virtue ofa power ofattorney granted by
an Isle of Man-bascd lawycr.

ln his ruling, Judge Peter Smith said that the requirement to obtain a licence to assign a lease from a landlord was
"regularly exploited by unscrupulous landlords for their own devices." The judge awarded Design Progression €160,250
in compensation, including €25.000 in cxemplary damagcs "to mark the cou 's disapproval by a sum which will cause
the defendant to consider seriously its future conduct."

Like commercial tenants, residential leaseholders f'ace equally obstructive tactics by landlords when they seek to sell
their homcs.

The pub landlord
. . . or rather the pub lcsscc. Our story begins in l99l when Mr Bernard Crehan leased two public houses in Staines
The Pheonix and The Cock Inn fiom Inntrepreneur Pub Company. However, his lcases included a beer tie requiring
him to purchase most ofhis beer abovc market rate from lnntrepreneu or its "nominees". Mr Crehan claimcd that his
cntcrpdse proved a failure because ofthc rcst ctivc tcrms of his leases.

The story finally concluded a month ago when the Court ofAppeal awarded Mr Crehan f131.336 in damagcs. Thc
judges agreed not only that thc bcer tie caused the failure ofhis business. but that the tie also contravened article 8l
of the EU Trcaty on competition. This article prohibits "all agreements between undcrtakings . . . which have as their
object or effect the prevention, restriction or distortion of compctition . . . '

Most residential leases include similar anti-competitive ties requiring leaseholders to pay for "services" provided by the
landlord andror its nominees. thereby creating local monopolies restricting competition. Anyone want to spend the next
thirteen years of their life sorting that one out?

Landlord ousted
Five lcaseholders living in Fulham obtained a court judgment against thcir landlord Ravinder Sharma, enabling them to
acquire the freehold of their building. This is a surprisingly rare example of the compulsory purchasc provisions of the
Landlord and Tenant Act 1987 being successf'ulJy employed by leascholdcrs.

The judgment came as the culmination of a battlc lasting over six years and has involved several appeamnces before the
leasehold valuation tribunal. including the appointment of the leaseholders' o\r'n manager. The judge identified three
matters - including forfeiture actions that "amply demonstrate the fact that Mr Sharma is not an appropriate person to
be a landlord."

tfajudge takes this vieq why therelbrc is Mr Sharma pcrmitted to own other properties as a landlord? Since there are many
other landlords who use Mr Sharma's methods, why is there no regulator in existence to disqualify all unsuitable landlords?

Letter to the Editor
Dcar Sir

I have written to the housing minister about the need lbr a
housing ombudsman, but it was clear fiom his reply that he
doesn't see the need for one. and rvon't bc movcd. There is
no prosecuting authority for breaches in leasehold
legislation the local councils whose responsibil i ty it is
claim that the govemment does not supply thc moncy.
Thcrc is nowhere for leaseholders to turn tol

No prosecuting authority = no law cnforcement = anarchy.

The managing agent of our flats claims to comply with the
RICS Code ofManagement. They do not. I complained to

the RICS. Thcir rcply was that since the firm arc chartered
suryeyors they did not have to comply with the Clode
because they were acting for a client our landlord.

The 1996 Housing Act (section 87 - Leasehold Reform)
requires managing agents of leasehold residential propefiy
to comply with the RICS Code . By using the RICS logo, it
should be a requirement that the agent complies with the
Code whether or not they are acting for a client. I think our
agenl:\ are one of many chartered survelor\ operating in
this manner and causing leaseholdcrs distress.

J M
Hcrts


